STATE BANK OF PATIALA AND ORS.

3

V.
S.K. SHARMA

MARCH 27, 1996

[B.P. JEEVAN REDDY AND K.S. PARIPOORNAN, JI.]

Service Law :

State Bank of Patiala (Officers’) Service Regulations, 1979 : Regulation
68(iE) (x) (b }(iii). ‘

Departmental enquiry—Natural justice—Statements of two wit-
nesses—Copies of—Not supplied to delinguent—However, he was permitted
to peruse them and take notes therefrom more than three days prior to their
examination—No objection raised by delinquent during enquin—Held :
Regulation substantially complied with—No prejudice caused fo delin-
quemt—No interference with enquiry and order of removal called for.

[

Departmental enquiry—Temporary misappropriation—By bank of
ficer—Statements of withesses and complainant—Recorded at preliminary
enquiry—Charges established by enquiry officer inspite of non-examination of
complainant—Held : Finding by High Court that it was a case of ‘no evidence
gs complainant was not examined, unsustainable in law.

Administrative law :

Natural Tustice—Action in violafion of mles/regulations/statutory
provisions—incorporating principles of natural justice (audi alleram par-
tem )V alidity of—Pn'nér}:les laid down—Substantive provisions—Normally
to be complicd with—Procedural provision—Neither substantial nor man-
datoryv—If no prejudice caused no interference of court called for—Substantial
compliance with such provision enough.

Natural justice—Rules/Regulations(Statutory provisions—Nol incor-
porating principles of—But such principles implied by nature of orderfac-
tion—Held : "no opportunity’{'no hearing—Amounted to total viclation of
such principles—"No adequate opportunity"/"no fair hearing"-Amounted to
violation of only a facet of such principles—Orderjaction—Former case would
be invalid—Latter case—Test of prejudice to be applied—If no prejudice
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caused, order action would be valid.

Natural Justice—Principles of—Mere technical violation of—Held : set-

. ting aside punishment and entire enquuy would be negation of justice and

not justified.

Natural justice—Audi alteram partem—Object of—To ensure fair hear-
ing and no failure of ju.rtice—T}WJere State or public interest called for curtail-
ing of rule, court must balance such interest with requirement of natural
Justice before arriving at an appropriate decision. '

Judzcml review—Scope of—Natural Jusnce-—Pnnc:p!es of—-—Qucarron of
compliance with—Held : scope was the same whether it was writ petition
under Anticle 226 or civil suit.

Mandatory provision—Waiver of—Could be waived by person con-
cerned if it was in public interest.

Words and Phrases : "Wai.ver"—Meaning of.

The respondent was working as Manager of a branch of the appel- -
lant-Bank. Father of one B had taken loan from handed the appellant-
Bank and after his death B came and handed over the amount to the
respondent in-discharge of the loan. The respondent was subsequently
transferred to another branch. B discovered that the amount paid by him
to the respondent was not credited to his/his father’s account. Soon
thereafter the amount was deposited in the Bank in the name of B. The
Appel_l:int-Bank’s:case was that having received the amount from B, the
respondent did not credit the said amnunt into Bank account immediately,
though he issued a letter to the effect that since the crop loan amount had
been ad justed the cntry regardmg mortgage of land of the loanee in favour'
of the Bank be revoked.

o P , :

Before ordering a regular oral enquir:y, the Bank had directed two
of its officers to conduct a preliminary enquiry against the respondent. The
said officers examined witnessés including B and the Patwari of the village
and also gathered necessary documentary evidence. On the basis of the
prellmmary report, a regular enquiry was ordered. The Bank and the

respondent examined their respective’ witnesses. B, who was the com-
plainant, did not appear as a witness at the regular enquiry. However, the
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Patwari was examined as a witness at the regular enquiry. Though the
copies of the statements of B and the Patwari were not supplied to the
respondent, he was permitted to peruse the same more than three days
prior to the commencement of the examination of witnesses.

At the cenclusion of the enquiry, a report was submitted by the
enquiry officer holding the charges of temporary misappropriation estab-
lished. The competent authority accepted the report and ordered the
removal of the respondent from service, An appeal and a review submitted
by the respondent were dismissed. The respondent thereupon instituted a
suit challenging the order of removal. The Trial Court decreed the suit on
ground of violation of Rule 68(ii)(x}(b)(iii} of the State Bank of Patiala
(Officers’) Service Reguiatinns, 1979 because of non-supply of the state-
ments of witnesses and documents to the delinquent. The appellate Court
confirmed the decree, The second appeal filed by the appellant-Bank was
dismissed by the High Court which, while affirming the findings of the
courts below, assigned one more ground that inasmuch as B was not
examined, it was a case of ‘no evidence’. Aggrieved by the High Court’s
judgment the appellant-Bank preferred the present appeal.

-Allowing the appeal, this Court

- HELD: 1.1. The scope of judicial review regarding compliance with
principles of natural justice is the same whether it was a writ petition filed
under Article 226 of the Constitution of India or a suit filed in the civil
court. [982-G] , .

1.2 Since B, the complainant, was not examined, it cannot be said
to be a case of no evidence. Witnesses were examined including two officers
of the Bank who conducted the preliminary enquiry and had recorded the
statements of withesses including B. They spoke to the preliminary enquiry
conducted by them and the statement of B recorded by them. Other Bank
officials were examined to establish that the letter addressed to the Teh-
sifdar in fact ‘written l)y and Dbears signature of the respondent. The

Patwari was also exammed It is on the basis of thls evidence that ‘the’

enquiry officer had come to the conclusion that hoth charges were estab-
lished inspite of non-examination of B. Neither the Trial Court nor the
first Appellate Court have found that it is a case of no évidence. The
additional ground assigned by the High Court is, therefore, unsustamable
in law. [983-A-C] ’ N 1 :
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_2.1. The several procedural provisions governing the disciplinary -
enquiries (whether provided by rules made under the provise to Article 309
of the Constitution, under regulations made by statutory bodies in exercise
of the power conferred by a statute or for that matter, by way of a statute)
are nothing but elaboration of the principles of natural justice and their
several facets. Tt is a case of coditication of the several facets of rule of ¢udi
alteram partem or the rule against bias, Regulation 68(ii) (x)(b) (iii) of the
State Bank of Patiala (Officers’) Service Regulations, 1979 is part ol a
regulation made in exercise of statutory aulhonty The sub-clause incer-
porates a facet of the principles of natural justice. It is desngned to provide
an adequate opportumty to the ‘delinquent officer to cross-examine the
witnesses effectively and lhereby defend himself pmperly. Itisa procedural
provision, Merely because, word "shall” is used therein it cannot be held to
be mandatory. Mnreover, even a mandatory requirement can be “aned by
the person concerned if such mandatory provision is conceived in his
interest and not in puhllc interest, From his conduct, the respondent must
be deemed to have waived it. This is an aspect which must be barne in mind
while examining a complaint of non-observance of procedural rules govern-
ing such enquiries. As a rule, all such prmedural rules are designed to
afford a full and proper opportunity to the delmquent oﬁlcer/employee to’
defend himself and are, therefore, conceived in his interest. Hence,
whether mandatory or directory, they would normally be conceived in
his interest only Thus sub-clanse {m) is concewed in the mterest of
the dehnquent officer . and hence, he could wane it. [987-[) E 983-C-[) '
IOOI-E-F  1003- E-G]

Dhirendra Nath Gorai v S;itdlzir Cliafi;fir& Gﬁ;)_.vh & Ors [1964] ;iS CR.

.\ I()OI and Krishan Lal v. State of Jammu & Kashmrr, [1994] 4 5.C.C. 42

relied on.

©2.2. In the instant case. though the copies of the statements of two .
witnesses (Patwari and B) were not furnished, the respondent was per-
mitted to peruse them and take notes therefrom more than three days prior:
to their examination. Of the two witnesses, B was not examined and only

Patwari was examiaed. The respondent did not raise any objection during

the enquiry that the non-furnishing of the copies of the statements is
disabling him or has disabled him, as the case may be, from effectively
cross-examining the witnesses or to defend himself. No prejudice has

resulted to the respondent on account of not furnishing him the copies of H °_
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the statements of witnesses. [n the circumstances there has been a substan-
tial compliance of. Regulation 68(ii)(x) (b)(iii) of the Regulations, though
not a full compliance. Therefore, failure to literally comply with Regulation
684ii) (x) (b) (iii} would not vitiate the enquiry altogether. Setting aside the
punishment and the entire enquiry on the ground of violation of sub-clause
(iii) would not be in the interest of justice, but would be its negation.
[1006-F-H; 1007-B]

3.1. Justice means justice between hoth the parties. The interests of
justice equally demand that the guilty should be punished and that tech-
nicalities and irregularities which do not occasion failure of justice are not
allowed to defeat ends of justice. Principles of natural justice are but the
means to achieve the ends of justice. They cannot be perverted to achieve the
opposite end. That would be a counter-productive exercise. Principles of
natural justice cannot be reduced to any hard and fast formulae and cannot
be putin a straight-jacket, Their applicability depends upon the context and
the facts and circumstances of each case. [1003-H; 1004-A; 999-E]

Mahendra Singh Gill v. Chief Election Commissioner, [197Sj 2S8.C.R.
272 and Russel v. Duke of Norfolk, (1949) 1 All. E.R. 109, referred to.
:J r V

3.2, It would not be correct to say that for any and every violation of a

facet of natural justice or of a rule incorporating such facet, the order,

passed is altogether void and ought to he set aside without further enquiry.
The approach and test adopted in B. Karunakar should govern all cases
where the complaint is not that there was no hearing (no notice, no oppor-
tunity and no hearing) but one of not affording a proper hearing (i.e.,
adequate or a fuli hearing) or of violation of a procedurat rule or require-
ment governing the enquiry; the complaint should be examined on the
touch-stone of prejudice. It is from the stand point of fair hearing - applying
the test of prejudice, as it may be called - that any and every complaint of
violation of the rule of audi alteram parter: should be examined. The test is

: ail things taken together whether the delinquent oiﬁcer/employee had or
did not have a fair hearing. [1000-F-G; 999- H; 1000-F]

' Managmg Duector E CILL. v.B. Kamnakar, [1993] 4 S C C 727, fol-
towed.

a1

4.1 An order passed 1mposmg a pumshment on an employee upnn a

H dlscnphnary/departmental enqmry in vnolatmn ol' the rﬁles/regula-
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lmns,"statutnry'prm isions poverning y such cnquirie% should not be set aside
automatically. The Court or Tribunal should enqum: whether (a) the
provision violated is of a substantive nature or ()] whether it is prmedural
in character. [1004-C-D]

2. A substdntive'provisiun has normally to be complied witly Zod the
theory of substantial compliance or the test of prejudice would not be
applicable in such a case. [1004-D-E]

4.3 In the case of violation of a procedural provision, the pnsmon is
this : prncedural provisions are generally meant for affording a reasonable
and adequate opportunity to the delinquent officer/femployee. They are,
generally speaking, conceived in his interest. Violation of any and every
procedural provision cannot be said to automatically vitiate the enquiry
held or order passed. Except cases falling under ‘no notice’, ‘no apportunity
and ‘no hearing’ categories, the complaint of violation of procedural
provision should be examined from the stand point of view of prejudice, viz.,"
whether such violation has prejudiced the delinquent officer/employee in
defending himself properly and effectively. If it is found that he has been so
prejudiced, appropriate orders have to be made to repair and remedy the
prejudice including the setting aside the enquiry and/or the order of punish-
ment. If no prejudice is established to have resulted therefrom, it is obvious,
no interference is called for. There may be certain procedural provisions
which are of a fundamental character, whose violation is by itself proof of
prejudice. The Court may not insist on proof of prejudice in such cases.
Whether there is a provision expressely providing that after the evidence of
the employer/government is over, the employee shall be given an uppor-
tunity to lead defence in his evidence and in a given case, the enquiry officer
does not give that opportunity inspite of the delinquent officer/femployee’
asking for it. The prejudice is self-evident, No proof of prejudice as such
need be called for in such a case. Thus, the test is one of prejudice, i.e.,
whether the person has received a fair hearing considering all things. The
very aspect can also be looked at from the pmnt of view of directory and
mandatery provisions, if one is so inclined. The principle stated herein-
below is only another way of looking at the same aspect as '15 dealt with
herein and not a different or distinct principle. [1004-E-H; 1005-A-C]

4.4. In the case of a procedural provision which is not of a mandatory
character, the complaint of violation has to be examined from the
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standpoint of substantial compliance. Be that as it may, the order passed in
violation of such a provision can he set aside only where such violation has
occasioned prejodice to the delinguent employee, [1005-C-D]

4.3. In the case of violation of a procedural provision, which is of a
mandatory character, it has to be ascertained whether the provision is
conceived in the interest of the person proceeded against or in public
interest. It it in found to be the former, then it must be seen whether the
delinguent officer has waived the said requirement, either explicitly or by
his conduct. It he is found to have waived it, then the order of punishment
cannot be set aside on the ground of said vielation. If, on the other hand, it
is found that the delinrquént officer/employee has not or that the provision
could not be waived by him, then the Court or Tribunal should make
appropriate directions {(including the setting aside of the order of punish-
ment), The ultimate test is always the same, viz., test of prejudice or the test
of fair hearing, as the case may be. [1005-D-F]

‘Managing Director, E.CILL. v. B. Kunnakar, [1993] 4 §.C.C. 127,
followed. !

4.6. Where the enquiry is not governed by any rules/regula-
tions/statutory provisions and the only obligation is to observe the prin-
ciples of natural justice - or, for that matter, wherever such principles are
held to be implied by the very nature and impact of the order/action - the
Court or the Tribunal should make a distinction between a total violation of
natural justice (rule of Audi alteram partent) and violation of a facet of the
said rule. A distinction muost be made between "no opportunity' and "ne
adequate opportunity”, i.e,, between “no notice"/'no hearing” and "no fair
hearing”. (a) In the case of former, the order passed would undoubtediy be

" invalid (one may call it "void” or a nullity if one chooses to.) In such cases,

normally, liberty will'be reserved for the authority to take proceedings
afresh according to law, i.e., in accordance with the said rule {qudi alteram
partermn). (b) But in the latter case, the effect of violation (of a facet of the rule .
of qudi alteram parnem) has to be examined from the standpoint of
prejudice; it is to be seen by the Court or Tribunal whether in the totality of
the circumstiances. the delinquent officer/employee did or did not have a fair
hearing and the order to be made shall depend upon the answer to the said
guery. [1003-G-H; 1606-A-B]

4.7. While applying the rule of gudi alicram partem (the primary

Y

“_
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priticiple of natural justicé) the ‘Court/Tribunal/Autherity must always
bear in mind the ultimate and over-riding-objective’ underlying the'said

rule, viz, to ensure a fair hearing and to-ensure that'thete is 1o failure of
justice, It is this objective'which should ‘guide them iff applying the iule to

varym;, sltuatmns that arise before them. [1006- D-E]
'.jl‘r l’kl jh"-’ ' .‘.&-' -4

4, 8 There may be situations where the interests of State or public

interest may call for curtallmg of the rule of audi alreram parien, In such

situations, the Court may have to balame publlu’btate mtereqt with the

requlrement of natural Justlce and arrive at an approprlate decision:
R T PO * -[1006-E-F]

4.9. The prmcnples stated above aredby no means intended to be
exhaustive and are evolved keepm;, in view the Lontext of dlSClpllndry
enquiries and orders of punishment imposed by an employer upon the
employee. [1004-B] '

State ofU-ttaJ“Pradesﬁ.v. Mohd. ﬁ"ooh,' [1958]1 S.C.R. 595; G.B. Gautam
v. Union of India & Ors., [1993] 1 8.C.C. 78; Sunil Kumar Banerjee v. State

of West Bengal & Ors., {1980] 3 S.C.R. 179, Chintapalli Agency T.A.5.C.S.

Limited v. Secretary (F&A) Govemment of Andhra Pradesh, AIR (1977) SC-

2313 and S.L. Kapoor.v. ]agmohan, [1981] 1 S.C.R. 746, followed

AK Roy v, Union of Indza [1982] 1 8.C.C.271; Swadeshz Cotton lets
v.Union of India, (19811 1 S.C.C. 664; 4 K. Kraipak & Ors. v, Union of India
& Ors., [1969] 2 S.C.C. 262; Liberty Oil Mills v. Union of India, [1984] 3
S.C.C. 465; K.L. Tripathi v. State Bank of India & Ors., [1984] 1 S.C.C. 43;
Hiranath Misra v. Rajendra Medical College, [1973] 18.C.C. 808; Janakinath
Sarangi v. State of Orissa, [1969] 3 8.C.C. 392; Ridgev. Baldwin, (1964) A.C.
40; M. Vasudevan Pillai v. City Council of Singapore, [1968] 1 W.L.R, 1278;
Calvin v. Car,, (1980) A.C. 574; Al Mehdawi v. Secmtaiy af State for the Home
Dcpanment (1990) 1 A.C. 876; Malloch v. Aberdeen Corporation,, (1971) 2
Al ER. 1278 R. v. Secretmy of State for Transport ex parte Gwent County
Council, (1987) 1 Al E.R. 161; Bushell v. Secretary of State for Environment,
(1981) A.C. 75 and C.C.5.U. v. Minister for the Civil Service, (1985) A.C. 374,
referred to/Wade on Administrative Law (Seventh Edition) P. 515, referred
to. ‘ : -

- Uniow' of India v. Mohd. Ramzan thn, {1991]1 S.C.C. 588;'$tare of
Bombay v Narul Latif Khan, (1965} 3 S.C.R. 135; State of Uttar Pradesh &

. Am_‘-.; V. 81 GS Sharma, (1967) 3 S.C.R. 848;-Union of India v. TR/ Varina,

H
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[1958] S.C.R. 499; State of Ovissa v, Dr. Binapani Devi, [1967] 2 S.C.R. 625;
R. v.Beare, [1988] 2 8.C.R. 387, Grewal v. Canada, [1992] 1 Canada Federal
Court Reports 581 and Maradana Mosque Trustees v. Mahmud, (1967) 1
A.C.13 and Wood v. Woad, (1874) LR 9 Ex. 190, cited.

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 5129 of
1996.

From the Judgment and Order dated 23.5.95 of the Punjub &
Haryana High Court in R.S.A. No. 2529 of 1994.

S.P. Goyal and Ms. Amita Gupta for the Appellants,
O.P. Rana and R.C. Gubrele for the Respondents.
The Judgment of the Court was delivered by

B.P. JEEVAN REDDY, J. Leave granted. Heard counsel for the
parties,

Thi; appeal preferred against the judgment and decree of the Punjab
and Haryana High Court dismissing the second appeal filed by the appel-
lant raises certain basic question concerning natural justice in the context
of disciplinary proceedings.

A disciplinary enquiry was held agalmt the respondent in respect of
two charges. They are :

‘ "Chafge No. 1

“That he did not deposit the sum of Rs. 10,00t handed over to him

by Sh. Balwant Singh in December 1983, in the crop loan account .

of Sh. Jarnail Singh S/o. Sh. Lahra Singh. Later on the entire
amount of R, 11,517-50 outstanding in the account was deposited
by someone on the 22nd March 1986 under the signature of Sh.
Balwant- Singh. He thus utilised the amount of Rs. 10,000 for
approximately 3 months for his own advantage.’

Charge No. Il

“That he, in contravention of Regulation 50(4) of the State Bank
of Patiala (Officers’) Service Regulations 1979, issued an undated
letter in his own handwriting addressed to the Tehsildar, Bhatinda
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for revocation of Mutation-on the laﬁd"mortgaged to the Bank even
when the crop loan acéount of Shri Jarnail Singh was not adjusted.
He thus jeopardised the interests of the Bank'"

At the relevant time, the respondent was working as the Manager of
Kot Fatta branch of the appellant-Bunk, The charge against the respon-
dent, in short, is one of temporary misappropriation. One Jarnait Singh had
taken a loan of Rupecs ten thousand {rom the Bank. After Jarnail Singh’s
dcath, his son, Balwant Singh’ came and handed over a sum of Rupees ten
thousand 1o the respondent in December, 1985 in discharge of the said
loan. In February, 1986, the respondent was traanerred to another branch.
In March, Balwant Singh went to the Bank and d}qcovered that the amount
paid by him (o the respondent was not credited to his/his father’s account.
‘Soon therealter, a sum of Rs. 11,517.50p was dcpomted in the Bank in the
name of Balwant Singh. The appeflant-Bank’s case is that having received

_ the amount {rom Balwant Singh in December, 1985, the respondent did not

credit the said amount into the Bank account until March, 1986, though he
issued 4 letter addressed to Tehsildar, Bhatinda in December, 1985 itself
to the effect that since the crop loan amount has been adjustéd; the entry
ref:drdmg mortgage of land of Jarnail Singh in fdvour of tlie Bank be
revoked. ,

" " Before ordering a regular oral enquiry, the Bank had directed Sri
K.J. Wadhan and Sri P.N. Garg to conduct a preliminary enquiry, The said
officers examined witnesses including Balwant Singh and the Patwari of the
village, Sri Kaur Singh, and also gathered necessary documentary evidence.

It 1s on.the basis of the material so gathered and the preliminary report

they submitted that the regular oral enquiry was ordered. In the enquiry,
six witnesscs (PWs. 1 to 6) were examined on behalf of the Bank and three
witnesses (DWs. 1 to 3) on behalf of the respondent. The Bank examined
Sti KJ. Wadhan and Sri P.N. Garg who had conducted the preliminary
enquiry and recorded the statements of Balwant Singh among others. The
Patwari, Kaur Singh, was examined as PW-5. The other three witnesses,
PWs.3, 4 and 6 are the cmployees of the Bank who spoke to the various

" aspects of the Bank’s case. Balwant Singh who was the complainant did

not appear as a witness at the regular enquiry inspite of several ‘attempts
made to procure his presence, though his statement had becn recorded

B durmg the preliminary enquiry.

At the conclusion of the -cnquiry’, a report was. submitted by the H

:
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enquiry officer holding both the charges established. The competent
authority accepted the report and ordered the removal of the respondent
from the service. Ari appeal and a review submitted by the respondent were
dismissed. The respondent thereupon instituted a suil in the court of
learned Sub-Judge, Ind Class, Bhatinda {for a declaration that the order
of removal is void and iliegal and for a declaration that he continues to be
in service with all consequential benelits, The Trial Court rejected all the
grounds urged by the respondent in support of his case except one, viz,,
that "the list of witnesses and list of documents were not supplicd along
with charge-sheet and then the same were not supplied by the presenting
officer during the course of enquiry". On the only ground that “this argu-
ment of the learned counsel for the plaintiff was not meted out by the
learned counsel for the defendants in his written arguments”, the Trial
Court held the allegation established. 1t found that the said failure to
supply is violative of Regulation 68(x)(b)(iii) of the State Bank of Patiala
(Officers’) Service Regulations, 1979 and on that basis, decreed the suit,
On appeal, the judgment and the decree of the Trial Court was affirmed.
The Appellate Court found the following facts: during the course of
enquiry, the presenting officer filed a provisional list of documents/wit-
nesses (P-2) on June 2, 1987. The list contained nine documents including
the statements of Kaur Singh, Patwari, and Balwant Singh, complainant.
The said documents were marked as P-3 to P-11. Though a copy of the list
of documents/statements was supplied to the respondent-plaintiff, copies
of the documents P-3 to P-11 were not supplied to him. He was, however,
advised to peruse, examine and take notes of the sard documents/state-
ments. This opportunity was given only half an hour before the commen-
cement of the enquiry proceedings. The Appellate Court found that in the
above circomstances, therc was a clear violation of Regulation 68 which
has prejudicially affected the respondent’s defence. The second appeal
filed by the Bank was dismissed by a learned single Judge of the High
Court affirming the suid [inding. The learned Judge in fact assigned one
more ground in support of the respondent’s case, viz,, that inasmuch as
Balwant Singh was not examined, it is a case of ‘no evidence’. Before
entering upon the discussion of issues arising herein, it is well to reiterate
the well-accepted proposition that the scope of judicial review in these
matlers is the same whether it is a writ petition filed under Article 226 of
the Constitution of India or a suit filed in the cvil court.

To clear the ground for considering the main question arising herein,

"

LN
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we may first dispose of the additional :gmund assigned by the High Court.
Because Balwant Singh, the n;omplaiﬁ_ént,, was not exaniined, it cannot be
said to be a case of no evidence. As stated above, as many as six witnesscs
- were examined including two officers of the Bank who conducted (he
preliminary enquiry and had recorded the statements of witnesses includ-
ing Balwant Singh. They spoke to the preliminary enquiry conducted by
them and the statement of Balwant Singh recorded by them. Other Bank -
officials were cxamined to cstablish that the letter Exh. P-6 addressed (o -
the. Tehsildar, Bhatinda was in fact written by and bears the signature of
the reqpondent Kaur Singh, Patvari, was also examined. It is on the basis
of this evidence that the enquiry officer had come 1o the conclusion that
both the charges were established inspite of non-examination of Balwant
Singh. Neither the Trial Court nor the first Appellate Court have found
that it is a case of no evidence . The additional. ground assigned by the
High Court is, therefore unsustainable in law. )

Now, coming to the main ground upon which the plaintiff’s case has
been decrced, viz,, the non-furnishing of the copies of the statements of
witnesses and documents, the factual position as found by the Appellate
Court is to the followmg effect: though a list of documents/witnesses was
furnished to the respondent before the commencement.of the enquiry, the
copies of the documents and slatcmen_tqlrecorded during the prehmmary-
‘enquiry were not supplied to the respondent. Half an hour before the
commencement of the enquiry proceedings, the respondent was advised to
-peruse the said-documents and the statements of witnesses which he did.
Balwant-Singh was not examined. at the regular enquiry, The other witness
who was examined during the preliminary enquiry, Kaur Singh, Patwari,
was examined at the regular enquiry. The question is whether ontthe above
facts, it can be held that there 15 a violation of Regulation 68 and whether
* the violation, if any, vitiatcs the enquiry. Regulation 68, insofar as is
relevant reads thus . : . .

"(a) The inquiring aitthority shall where the officer does not admit

all or any of the articles of charge furnish to such officer a list of
 documents by which and a. list of witnesses by whom, the articles

of _charge are proposed to be proved.-

(b) The inquiring authority: shall also record an order lhdt the

officer mqy for the purpose of preparing his defence -
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(i) Inspect and take notes of the documents listed within five days
of the order or within such further time not exceeding five
days as the inquiring authority may allow:

(1) submit a list of documents and witnesses that he wants for
enquiry.

(i) be supplied with copies of statemenis of witnesses, il any,
recorded earlier and the Inquiring Authority shall furnish
such copies not later than three days before the commencement
of the examination of the witnesses by the Inguiring Authority.

(Emphasis added)

(iv) gave a notice within ten days of the order or within such
further time not exceeding ten days as the inquiring authority
may allow for the discovery of production of the documents
referred to at (if) above.”

{Taken from the Judgment of the Appellate Court)

It is sub-clause (iii) which is said to have been violated in this case,
The sub-clause provides that copies of the statements of witnesses, if any,
recorded earlier shall be furnished to the delinquent officer "not later three
days before the commencement of the examination of witnesses by the
Inquiring Authority." From the appellate Court judgment, it appears that
‘on June 2, 1987, the respondent was given an opportunity of perusing and
taking notes from the said documents and statcments of witnesses and that
the enguiry also commenced on that day. It, however, appears from a copy
of the enquiry report that the six witnesses for the Bank were examined on
the following dates: $/Sri K. S, Wadhan and P.N. Garg (PWs.1 and 2) on
July 6, 1987, §/Sri Mangat Rai Verma, Prakash Singh and Kaur Singh
(PWs. 3, 4 and 5) on July 7, 1987 and Sri Ashwini Kumar (PW-6) on July
27, 1987. The three defence witnesses were also examined on July 27, 1487,
It is thus evident that though copies of the statements of Kaur Singh and
Balwant Singh were not supplied to the respondent, he was permitted to
peruse the same more than three days prior to the examination of wit-
nesses. It is necessary to emphasise that sub-clause (ifi) aforesaid only
speaks of copies of statements of witnesses recorded earlier and does not
refer to documents. So far as the documents are concerned, the only right
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‘ b .
" giver to the delinquent officer by Rggulation 68 is to inspect and take notes

and: that has been done: Coming back to the statements of witnesses,

“Balwant Singh was not examincd at the oral enquiry at all as stated above.
‘Only Kaur. Singh, ,Patwari, was examined. The tssue boils down to this :

whether the failure_to literally comply with sub-clause (ii) of clause (b) of
regulation 68(ii) (x) vitiates the enquiry altogbther or whether it can be held
in the circumstances that there has been a substantial compliance with the
said sub- clause and that on-that account, the enquiry and the punishment
awarded cannot be said to have been vitiated.

Sub-clause (i-ii) aforesaid is indisputably part of a regulation made in

. exercise of statutory authority. The sub-clause ‘incorporates a facet of the

principle of natural justice. It is designed: to-provide an adequate oppor-
tunity to the delinquenf officer to cross-examine the witnesses effectively

-and thereby defend himself properly. It is relevant to note in this behalf

that neither the enquiry officer’s report nor the judgment of the Trial
Court, Appeliate Court or High Court say that the respondent had -

protested at the relevant time that he was denied of an adequate oppor-

tunity - to cross-examme the witnesses effectively or to defend himself

‘properly on account of non-supply of the statements of witnesses. The

Appellate Court, on the contrary, has recorded that when he was advised

_to ‘peruse, examine and take motes from the documents including the .

statements of witnesses (Kaur Singh and Balwant Singh), the only objection
raised by the respondént. was that "the documents marked Exh. P-6,-P-10

- and P-11 were only photostat copies and not originals and should not be

considered or marked exhibits". (Exhs. P-6, P-10 and P-11 are documents
other than the statements. of witnesses, te., of Kaur Singh and Balwant
Singh) Moreover, as pointed.out sbove, the examination of witnesses began
long after. the expiry of three days from the day on which the respondent
was advised to and he did peruse the documents and statements of wit-
nesses. In the c1rcum5tdnccs it is possible to say that there has been a.

" substantial compllancc with the aforesaid sub-clause (ii1) in the facts and

circumstances ot this case, though not a.full compliance. This, in turn,
raises Lhe question whethér.cach and every violation of rules or regulations
governing the enquiry automatically vitiates the enquiry and the punish-
ment awarded or whether the test of substantial compliance can be invoked

.“in cases of such violation and whether the issuc has to be.examined from
- the point of view of prejudice. So far as the position obtaining under the
Code .of Civil Procedure and-code of Criminal Procedure is- concerned, H



986 SUPREME COURT REPORTS [1996] 3S.C.R.

there arc specific provisions thereunder providing lor such situation. There
is Section 99 of the Code of Civil Procedure and Chapter 35 of the Code
of Criminal Procedure. Section 99 C.P.C. says, "'no decree shall be reversed
or substantially varied nor shall any case be remanded in appeal on
account ol any misjoinder or non-joinder of parties or causes of action or
any eror, defect or imegulanty in any proceedingy in the suit, not affecting the
merits of the case or the jurisdiction of Coun.” Section 465(1) of the Criminal
Procedure Code, which occurs in Chapter 35 similurly provides that "sub-
ject to the provisions hereinbefore contained, no finding, sentence or order
passed by a court of competent jurisdiction shall be reversed or altered by
a court of appcal, confirmation or revision on account of any error,
omission or irregularity in the complaint, summeons, warrant, proclamation,
order, judgment or other proceedings before or during trial or in any enguiry
or other proceeding under this Code or any error or irregularity in any
sanction for the prosecution uniess in the opinion of that court a failure of
justice has in fact been occasioned thereby."

It is not brought to our notice that the State Bank of Patiala
(Officers’) Service Regulation contains provision corresponding to Section
99 C.P.C. or Section 465 Cr. P.C. Does it mean that any and every violation
of the regulations renders the enquiry and the punishment void or whether
the principle underlying Section 99 C.P.C. and Section 465 Cr. P.C. is
applicable in the case of disciplinary proceedings as well. In our opinion,
the test in such cuses should be one of prejudice, as would be later
explained in this judgment. But this statement is subject to i rider. The
regulations may conlain certain substantive provisions, e.g., who is the
authority competent (o impose @ particular punishment on a particular
cmployee/otlicer. Such provisions must be strictly complied with. But there
may be any number of procedural provisions which stand on a different
footing. We must hasten to add that even among procedural provisions,
there may be some provisions which are of a fundamental nature in the
casc of which the theory of substantial compliance may not be applicable.
For example, take a case where.a rule expressly provides that the delin-
quent officer/employee shall be given an opportunity to produce
evidence/material in support of his case after-the close of evidence of the
other side. If no such opportunity is given at all inspite of a request
therefor, it will be difficult to say that the enquiry is not vitiated. But in
respect of many procedural provisions, it would be possible to apply the
theory of substantial compliance or the test of prejudice, as the case may

Pl
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be. The position can be stated in the following words: (1) Regulations 2
which are of a subitantive. nature have to be complied with-and in case of
such provisions,.the theory of substantial compliance would not be avail-
able: (2} Even among procedural provisions, there may be some provisions
of u fundamental nature which have to be complicd with and in whose case,
the theory of substantial compliance may not be available. (3} In respect
of procedural .provisions other than of a fundamental nature, the theory
of substantial compliance would be available. In such cases, complaint/ob-

jection onthis scope have td be judged on-the touch-stone of préjudide, as

explained later in this jidgment. In other words, the test is: all things taken
together.whether the delinquent officerlemployee had or did not have a fair

 hearing. We may clarify that whi¢h provision falls in which of the aforesaid

categories is a matter o be decided in each .case having regard to the
nature and character of the relevant provision..
% S S

Tt would be appropriateto pause here and clarify a' doubt which one

may:entertain with respect to the principles aforestated. The several pro-

cedural provisidns governing the disciplinary enquiries (whether provided
by rules made under the proviso to Article 309 of the Constitution, under

" regulations made by statutory bodies in exercise of the power conferred by

a statute or for that matter, by way of a statute) are nothing but elaboration.

- of the.principles of natural justice and their several facets. It is a case of

codifition:of the several facets of rule of qudi alteram partem or the rule
agairist bias. One may ask, if a decision arrived at in violation of principles
of pgtl}_ra].justiég: is void, how come a decision arrived at in violation of
rules/regulations/statutory provisions incorporating the sad rules can.be
said to be mot void in certain situations, 1t is this, doubt .which needs a

" clarification - which.in turn calls for a discussion of the question whether

a decision arrived at in violation of .any and .cvery facet of principles of
natural justice is void. y ‘

] The ﬁrst decmon ,on [hlS dSpE:Ct 1s thdl of the House of . Lordﬂ n
dege V. Baldwm (]964) A C 40 and the oft— quotcd words are thdt of Lord
RSId,.[OWl[ ...' ——— e v — e e j

"Then there was considerable -argument whether in' the result the
" ‘watch committee’s decision was void or merely voidable! Time and
time again in the cases T have cited it has been stated that a decision

given without regard to the principles of natural justice is void and " H
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that was expressly decided in Wood v. Woad, (1874) LR 9 Ex. 190.
I see no reason to doubt these authorities. The body with the power
to decide cunnot lawfully proceed to muke a decision until it has
afforded to the person aflected a proper opportunity to state his
case.”

It must, however, be remembered that that was a case where the appellant-
chief constable was dismissed without notice and without enquiry: He was
tried and acquitted on a criminal charge of conspiracy to obstruct the
course of justice. Two other police constables, who were tried alongwith
him, were convicted. While acquitting the appellant, the learned Judge
commented adversely at more than one place upon the leadership qualities
of the chief constable suggesting that he was found wanting in that respect.
Thereupon, the Brighton Watch Committee, without giving any notice or
hearing to him, dismissed him from service. The violation was thus of a
fundamental nature. It was a case of total violation of the principle of
natural justice®. There could not be a greater violation of natural justice
than that. ’

We may now consider the decision of the Privy Council in M.
Vasudevan Pillai v. City Council of Singapore, [1968] 1 W.L.R. 1278. The
" facts of this case are rather involved. The Singapore Municipal Ordinance
provided that in a case of misconduct which in the opinion of the head of
the department merited dismissal, the head of the department should
outline the case to the president or the deputy president and hold an
enquiry. The record of enquiry shall thereafter be considered by the
president or the deputy president who was entitled to cause such further
enquiry as he may think appropriate and then make his final decision. If
the decision was to dismiss the employee, the decision was to be conveyed
by the hcad of the department to the employce who was given 4 right of
appeal to the Establishments Committee. The appellants were daily rated
unskilled labourers. On the allegation of misconduct, an enquiry was he!d
by the head of the department whercin the appellants participated. There-

* It is in this context, it was observed that it is not open to an authority which has not
given a notice or hearing to the affected person to say that even if it had given such
an opportunity, the affected person had nothing worthwhile to say or that the result
would not have heen different even if such a notice or hearing is given. OFf course, no
definite opinion was expressed on this aspect in Ridge v. Baldwin, as pointed out by
the Privy Council in Maradana Mosque Trustees v. Mahmud, (1967) 1 A.C. (3 at 24,

- e~
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after, the deputy president asked certain questions from the head of the
department and the latter supplied the necessary information. This was not
disclosed to the appellants. They were dismissed. On appeal, a de novo
hearing was alforded to the appellants by the Estsblishments Committee.
Thereupon, the appeliants brought an action in Singapore Courts which
ultimately reached the Privy Council. The Privy Council recalled, in the
first instance, the statement of law on this subject as stated by Lord Reid
tn Ridge v. Baldwin (o the elfect that unless the condilions of service are
governed by a slatute or statutory rules, principles of natural justice have
no place in a dispute between master and servant. The statement from
Ridge runs thus :

"The law regarding master and servant is not in doubt. There
cannot be specific performance of a contract of service, und the
master can terminate the contract with his servant at any time and
for any reason or for none. But if he does so in a manner not
warranted by the contract he must pay damages for breach of
contract. So the question in a pure case of master and servant does
not at all depend on whether the master has heard the servant in
his own defence; it depends on whether the facts emerging at the

~trial prove breach of contract. But this kind of case can resemble
dismissal from an office where the body employing the man is
under some statutory or other restriction as to the kind of contract
which it can make with its servants, or the grounds on which it can
dismiss them."

On the facts of the appeal before them, the Privy Council held, in the first
instance, that at the stage of the deputy president asking questions and the
head of the department supplying him information, the principles of
natural justice had no application. Alternately, they held that even if the
said principles did apply, even then it must be held that the said violation
was cured by what happened before the Establishments Committee (ic.,
on appeal). Since there was a re-hearing before the Establishments Com-

" mittee -and evidence was called de novo and also because no grievance was

made with respect to the proceedings before the Establishments Commit-
tee, the invalidity arising from the violation of principles of natural justice
at the earlier stage was cured. This decision was referred with approval in

1980 by the Privy Council in Caivin v. Carr**, (1980) A.C. 574 in the H
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A following words :

"Their Lordships regard this as a decision that in the context,
namely one of regulations concerning establishments procedures,
justice can be held to be done if, after all these procedures had been
gone through, the dismissed person has had a fair hearing and put
his case. 10 s thus an authority in favouring the existence of the
infermediate category, but not necessarily one in favour of a
general rule that first instance defects are cured by an appeal.
Their Lordships are also of opinion that the phrase ‘hearing of
evidence de nove’ though useful in that case, does not provide a
universal solvent. What is required is examination of the hearing
process, onginal and appeal as a whole, and a decision on the
question whether gfter it has been gone through the complainant has
had « fuir deal of the kind that he bargained for."

(Emphasis added)

Al Mehdwai v. Secretary of State for the Home Department, (1990) 1

A.C. 876 was an interesting case. On the ground of overstaying in United
Kingdom, the appellant was given a notice proposing to deport him. The
appellant’s solicitors lodged a notice of appeal and informed the appellant,
E on his correct address, of the action taken by them. When the solicitors
were notified of the date of hearing, they wrote to the appellant informing
him of the date of hearing, but this letter was sent on the old address. The
appellant did not receive it. The solicitors, finding no response from the
appellant, took no steps in the matter and the apped was dismissed. The
F solicitors again wrote to the appellant but on the old address again. When

¥

Calvin. v. Corr was a case where the first contention of the plaintiff was that since the
decision against him was arrived at in violation of the principle of natural justice, il
was void and no appeal lay against an order which was void. "A condition precedent,
it was said, of an appeal was the existence of a real. even though voidable decision”.
The Privy Council dealt with the argument in the following words: "This argument has
led necessarily into the difficult area of what is void and what is voidable, as to which
some confusion exists in the authorities. Their Lordships’ opinion would be, if it
become necessaty to fix upon one or other of these expressions, that a decision made
contrary to natural justice is void, but that, until it is so dectared by a competent body
or court, it may have some effect, or existence, in law. This condition might be better
expressed by saying that the decision is invalid or vitiated. In the present context, where
the question is whether an appeal lies, the impugned decision cannot be considered as
totally void, in the sense of being legally non- existent. So (o held would be wholly
unreal.”
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sought Lo be deported, the appellant applied for judicial review of the
dcportation order on the ground of absence of notice to him. The High
Court and the Court of Appeal upheld his plea holding that notwithstand-
ing absence of fault by the Tribunal, there had been a breach of the
principle of audi alteram purtern, which constituted a fundamental flaw in
the decision-making process and that since the fault fay entirely with the
appellant’s solicitors, there was a clear case for quashing the Tribunal’s
decision. On appeal to the House of Lords, the decision of High Court and
Court of Appeal was reversed. The House of Lords (Lord Bridge) ob-
served: "a party to the dispute who has lost the opportunity to have his case
heard through the default of his own advisers to whom he has entrusted
the conduct of the dispute on his behalf cannot complain that he has been
the victim of the procedural impropriety or that natural justice has been
denied to him.......". In other words, the House of Lords was of the opinion
that natural justice merely imposed standards of procedural fairness on the
decision-making authority and that natural justice does not demand that
the person affected should actuaily receive a fair hearing. ***

We must, however, make it clear that it may be difficuit to find
uniformity in the large number of decided cases in United Kingdom. For
example, take the deciston of the House of Lords in Malloch v. Aberdeen
Corporation, [1971] 2 All. ER, 1278, It was a case where the concerned
statute mandated that no resolution of a school Board for the dismissal of
a certificated teacher was to be valid unless notice of the motion for
dismissal was sent to the teacher not Iess than three weeks previous to the
meeting. And, further that the resolution for the dismissal was not to be
valid unless agreed to by the majority of the full members of the Board.
The teacher concerned, Malloch, was informed more than three weeks in
advance. But his written request for an opportunity to submit counter
representations was not granted and though he was present at the decisive
meeting, he was not permitted to state his case. The Court held that the

***  This reminds us of what the Supreme Court of Canada said with respect to the meaning
of the words "principles of fundamental justice”. Section 7 of the Canadian Charter of
Rights and Freedoms, 1982 declares "every one has the right to life, liberty and security
of the person and the right not to be deprived thercof except in accordance with the
principles of fundamental Justice”. In R. v. Beare, [1988] 2 5.C.R. 387, the Supreme Court
of Canada while interpreting the words "principles of fundamental justice” said that it
"guarantees fair procedure but does not guarantee the niost favourable procedure that
can possibly be imagined”. Also see Grewal v. Canada, [1992] 1 Canada Federal Court
Reports 581. -

G
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statutory requirement of three weeks’ notice before the decision was taken,
conferred an implied right to be heard. It was not done. By the notice dated
March 19, 1969, the service of the teacher was terminated with effect from
April 24, 1969. The House of Lords held that the concerned teacher was
denied by the education authority, which employed him, the hearing to
which he was entitled. It was further found that the hearing to be afforded
would not be a useless formality, as there was an arguable case for the
teacher. Nonetheless, it was observed by Lord Reid {at P. 1283) :

......... it was argued that to have afforded a hearing to the appellant
before dismissing him would have been a useless formality because
whatever he might have said could have made no difference. If that
could be clearly demonstrated it might be a good answer."

Lord Guest (at P. 1291} not only agreed with the above statement
but also applied the test of prejudice. He observed :

"A great many arguments might have been put forward but if none
of them had any chance of success then I can see no good reason
why the respondents should have given the appellant a hearing nor
can I see that he was prejudiced in any way."

Lord Wilberforce too stated the principle in the following words (at
P. 1294) :

"The appellant has first to show that his position was such that he
had, in principle, a right to make representations before a decision
against him was taken. But to show this is not necessarily enough,
unless he can also show that if admitted to state his case he had
a case of substance to make. A breach of procedure, whether called
a failure of natural justice, or an essential administrative fault,
cannot give him a remedy in the courts, unless behind it there is
something of substance which has been lost by the failure. The court
does nof act in vain.”

In R. v. Secretary of State for Transport, ex pmte‘ Gwent County
Council, [1987] 1 All. E.R. 161, the Court of Appeal too applied the test
of prejudice in a case of enhancement of toll charges over a bridge. The
Act provided for a public hearing before effecting increase. Dealing with
a complaint of procedural impropriety, the Court of Appeal held that

—

-
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unless prejudice is established to have resulted {rom the procedural im- A
propriety, no interference was called for. In another case, Bushell v.
r Secretary of State for Environment, [1981] A.C. 75 the House of Lords held
that in the absence of statutory rules as to the conduct of a local enquiry
under the Highways Act, 1939, the procedure 1o be followed was a malter
of discretion for the Secrctary of State and the Lnspector the only require-
ment being that the procedure followed shounld be [air to all concerned
including the general public. Tt is thus clear that the approach ot the Court
depended upon the facts and circumstances of each case, the law ap-
plicable, the nature of the right claimed by the person affected and so on.
Having constdered the principles emerging from the above cases, we are
. inclined to say that the aforesaid statement of law in Calvin v. Carr, stated C
* with reference to Vasudevan Pillai, is the appropriate one to adopt as a
general rule - and we are supported by the decisions of this Court in saying
$0. We must, however, forewarn that decisions on the applicability of the
principles of natural justice by this Court are legion. It is neither possible
nor necessary to refer to all of them, particularly in view of the recent D
Constitution Bench judgments. We will refer only to a few of them fo
explain our view point.

4 In State of Uttar Pradesh v. Mohd. Nooh, [1958] S.C.R. 395, S.R. Das,
CJ,, speaking for the Constitution Bench, had this to say :

"If an inferior court or tribunal of first instance acts wholly without
jurisdiction or patently in cxcess of jurisdiction or manifestly con-
ducts the proceedings before it in a manner which is contrary to

the rules of natural justice and all accepted rules of procedure and
which offends the superior court's sense of juir play, the superior
court may, we think, quite properly excrcise its power to issue the F
prerogative writ of certiorari to correct the error of the court or
tribunal of first instance, even if an appeal to another inferior court

or tribunal was availuble and recourse was not had to it or if
recourse was had to it, it confirmed what ex-facie was a nullity for
reasons aforementioned.” G

In Janakinath Sarangi v. State of Orissa, [1969] 3 S.C.C. 392,
Hiduyatullah, CJ. (speaking for the Bench comprising himsell and G.K.
Mitter, J.) made the following pertineni observations :

"From this material it is argued that the principles of natural justice H
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were violated because the right of the appellant to have his own
evidence recorded was denied 1o him and further that the material
which was gathered behind his back was used in determining his
guilt. In support of these contentions a number of rulings are cited
chiel among which are State of Bombav v. Narul Latif Khan, (1965)
3 SCR 135; State of Unar Pradesh & Another v. S5vi C.§. Sharma,
[1967] 3 SCR 848 and Union of India v. T.R. Varma, [1958] SCR

499, There is no doubt that if the principles of natural justice ure

violated and there is a gross case this Court would interfere by
striking down the order of dismissal; but there are cases and cases.
We have to took to what actual prejudice has been caused to a person
by the supposed denial to him of a particular right............cn.
Anyway the questions which werc put to the witnesses were
recorded and sent to the Chief Epgineer und his replies were
received. No doubt the replies were not put in the hands of the
appellant but he saw them at the time when he was making the
representation and curiously enough he used those replies in his
defence. In other words, they were not collected behind his back
and could be used to his advantage and he had an opportunity of
so using them in his defence. We do not think that any prejudice
was cansed to the appellant in his case by rot examining the two
retired Superintending Engineers whom he had cited or any one
of them."

(Emphasis added)

- Pausing here, we may notice two decisions of this Court where the

test of prejudice was rejected, viz,, Chintapalli Agency T.AS.C.S. Limited
v. Secretary (F&A) Government of Andhra Pradesh, (1977) AIR SC 2313
and S.L. Kapoor v. Jagmohan, [1981] 1 S.C.R. 746 both rendered by
three-Judge Benches. But if one notices the facts of those cases, it would
be evident that they were cases of total absence of notice as in the case of
Ridge v. Baldwin. In the former casc, the Government allowed revision filed
under Section 77 of the Andhra Pradesh Cooperative Societies Act, 1964
without notice to the opposite party, inspite of a request therefor. Para-9
brings out the factual position and Para-11 the legal proposition. They read

thus :

"On the very day, viz., 6th October, 1976 when the respondents
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filed their revision hefore the Government, the appellant {iled an
application to the Government disputing the claim of the villuge
socicties. The appellant also filed before the Government a similar
application on 28th October, 1976. On 5th November, 1970, the
appellant prayed to the Government for an opportunity Lo [ile
counter in the revision petition filed by the respondents. The
Government, however, without any notice to the appellant, passed
final orders on 4th December 1976, allowing the two review peti-
tions filed by the village societies and set aside the order of the
Registrar dated 10th December, 1975.................

The short question that arises for decision is whether the order
of the Government in revision which was passed under section 77
of the Act is invalid for non-compliance with section 77(2) which
provides that no order prejudicial to any person shall be passed
under sub-section (1) unless such person has been given an op-
portunity of making his representation. It is submitted that the
Government did not afford any opportunity to the appellant for
making representation before it. The High Court rejected this plea
on the ground that from a perusal of the voluntary applications
filed by the appellant it was clear that the appellant had anybow
met with the points urged by the respondents in their revision
petition before the Government. We are, however, unable to ac-
cept the view of the High Court as correct.”

Similarly, S.L. Kapoor's case was one where a Municipal Committee
was superseded cven without a notice to the Committee, again a case like
Ridge v. Baldwin. After referring to certain English and Indian decisions,
Chinnappa Reddy, J. made the following observations :

“In our view the principles of natural justice know of no exclusion-
ary rule dependent on whether it would have made any difference
if natural justice had been observed. The non-observance of natural
justice is itself prejudice to any man and proof of prejudice
independently of proof of denial of natural justice is unnecessary.
It will come from a person who has denied justice that the person
who has been denied justice is not prejudiced. As we said earlier
where on the admitted or indisputable facts only one conclusion
is possible and under the law only one penalty is permissible, the
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Court may not issuc its writ 1o compel the obscrvance of natural
justice, not because it is nol necessary to observe natural fustice
but because Courts do not issue futile writs. We do not ugree with
the contrary view taken by the Delhi High Court in the judgment
under appeal.”

The observations made in §.L. Kapoor have to be understood in the context
of the facts of that case - and, of course, subject to the dicta of the
Constitution Bench referred 1o hereinalter,

In Hiranath Misra v. Rajendra Medical College, [1973] 1 S.C.C. 805,
the denial of opportunity ta cross-examine the material witnesses was held
not to vitiate the order made. It was u case where certain male students
entered a girls” hostel during the night and misbehaved with the girls. The
committee appointed to enquire into the matter recorded the statements
of girls in camera und used them (on the question of identity of miscreants)
against the appellants without allowing them to cross-examine the girls on
the ground that such a course would reveal the identity of the girls and
would cxpose them to further indignities and also because the enquiry was
held by a committee of responsible persons.

In K.L. Tripathi v. State Bank of India & Ors., [1984] 1 8.C.C. 43,
Sabyasachi Mukhariji, 1., speaking {or ¢ three-Judge Bench, considered the
question whether violation of cach and every facet of principles of natural
justice has the effect of vitiating the enquiry. The learned Judge observed:

"The basic concept is fair play in action administrative, judicial or
quasi-judicial. The concept of fatr play in action must depend upon
the particular hs, if there be any, between the parties. If the
credibility of a person who has testified or given some information
is in doubt, or if the version or the statement of the person who
has testificd, is, in dispute, right of cross-examination must in-
evitable form part of fair play in action but where there is no lis
regarding the facts but certain explanation of the circumstances
there is no requirement of cross-examination to be fulfilled to
justify fair play in action. When on the question of fucts there was
no dispute, no real prejudice has been caused to a party aggrieved
by an order, by absence of any formal opportunity of cross-
examination per se does not invalidate or vitiate the decision
artived at fairly, This is more so when the party against whom an



- ¥

Ny

-1

STATE BANK OF PATIALAv. S.K. SHARMA [JEEVAN REDDY, 1.] 997

order has been passed does not dispute the facts and does not
demand to test the veracity of the version ol the credibility of the
Sltalcment.

The party whe does not want Lo controverlt the veracity of the
evidence [rom or (estimony gathered behind his back cannot expect
1o succced in uny subscquent demand that there was no oppor-
tunity of cross-examination specially when it was not asked for and
there was no dispute about the veracity of the statements. Where
there is no dispule as to the facts, or the weight to be attached on
disputed facts but only an explanation to the acts, absence of
opportunity to cross-examination does not create any prejudice in
such cases.

The principles of natural justice will, therefore, depend upon
the fucts and circumstances of each particular case. We have set
out hereinbefore the actual facts and circumstances of the case.
The appellant was associated with the preliminary investigation
that was conducted against him. He does not deny or dispute that.
Information and materials undoubtedly were gathered oot in his
presense but whalever information was there and gathered namely,
the versions of the persons, the particular entries which required
examination were shown to him. He was conveyed the information-
given and his explanation was asked for. He participated in that
investigation. He gave his explanation but he did not dispute any
of the facts nor did he ask for any opportunity to call any evidence
to rebut these facts."

It was accordingly held that the enquiry held and the punishment imposed
cannot be said to have been vitialed on account of an opportunity to
cross-cxamine certain witnesses not having been afforded to him.*

In Managing Direcior, E.CLL. v. B. Karunakar, [1993] 4 §.C.C. 727,
a Constitution Bench did take the view that before an employee is punished
in a disciplinary enquiry, a copy of the enquiry report should be furnished
to him {i.c., wherever an enquiry officer is appointed and he submits a
report to the Disciplinary Authority). It was held that not furnishing the
report amount to denial of natural justice. Al the same time, it was held
that just beeause it is shown that a copy of the enquiry officer’s reporl is

* The very same test is applied by a three-Judge Bench in Sunil Kumar Banerjee v. State
of West Bengal & Ors., {1980] 3 S.C.R. 174
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A not furnished, the punishment ought not be set aside as a matter of course.
It was directed that in such cases, a copy of the report should be furmished
to the delinquent officer and. his comments obtained in that behalf and that
the court should interfere with the punishment order only if it is satisfied
that there has been a failure of justice. The following paragraph (applicable
in cascs where the order of punishment is subscquent to November 20,

B 1990, the date of judgment in Union of India v. Mohd. Ramzan Khan, {1991}
S.C.C. 588 is apposie :

"Hence, in all cases where the enquiry officer’s report is not
furnished to the delinquent employee in the disciplinary proceed-
ings, the Courts and Tribunals should cause the copy of the report
to be furnished to the aggrieved employee if he has not already
secured .1t before coming to the court/Tribunal and give the
employee an opportunity to show how his or her case wus
prejudiced because of the non- supply of the report. If after hearing
the parties, the Court/Tribunal comes to the conclusion that the
D non-supply of the report would have made no difference to the
ultimate findings and the punishment given, the Court/Tribunal
should not interfere with the order of punishment. The
Count/Tribunal should not mechanically set aside the order of
punishment on the ground that the report was not furnished as is
. regrettably being done at present. The court should avoid resorting
E to short cuts. Since it is the Courts/Tribunals which will apply their
judicial mind to the question and give their reasons for setting
aside or not setting aside the order of punishment, (and not any
internal appellate or revisional authority), there would be neither
a breach of the principles of natural justice nor a denial of the
reasonable opportunity. &t is only if the Count/Tribunal finds that
the furnishing of the report would have made u difference to the result
in the case that it should set aside the order of punishment. Where
afier following the above procedure, the Court/Tribunal sets aside
the order of punishmenl, the proper reliel that should be granted
is to direct reinstatement of the employee with liberty to the
G authority/management to proceed with the inquiry, by placing the
employee under suspension and continuing the inquiry from the

stage of furnishing him with the report****"

(Emphasis added)

*=** The decision in State of Orissa v. Dr. Binapani Devi, 1967} 2 §.C.R. 625, it is obvious,
H has to be read subject to this decision.
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To the same effect is the decision of another Constitution Bench in
C.B. Gautam v. Union of India & Ors., [1993] 1 S.C.C. 78, a casc arising
under Chapter XX-C of the Income Tax Act. At Pages 110-111, the
following observations are relevant :

"This brings us to the question of relief. We find that the order of
compulsory purchase under Section 269-UD(1) of the Income Tax
Act which was served on the petitioner in the night of December
15, 1986, has been made without any show-cause notice being served
on the petitioner and without the petitioner or other affected
parties having been given any opportunity to show cause against
an order of compulsory purchase nor were the reasons for the said
order set out in the order or communicated to the petitioner or
other concerned partics with the order. In view of what we have
stated earlicr the order is clearly bad in Jaw and is set aside.”

Even so, this Court did not set aside the order of compulsory
purchase but devised an appropriate procedure so that the "laudable
object" underlying Chapter XX-C is not defeated and at the same time the
persons affected get an opportunity to put forward their case against the
proposed acquisition,

The decisions cited above make one thing clear, viz., principles of
natural justice cannot be to reduced to any hard and fast formula, As said
in Russell v. Duke of Norfolk, [1949] All. ER. 109 way back in 1949, these
principles cannot be put in a straight-jackef. Their applicability depends
upon the context and the facts and circumstances of each case. (See
Mahender Singh Gill v. Chief Election Commissioner, [1978] 2 S.C.R. 272.
The objective is to ensure a fair hearing, a fuir deal, to the person whose
rights arc going to be affected. (See A.K. Roy v. Union of India , |1982] 1
S.C.C. 271 and Swadeshi Cotton Milly v. Union of India, [1981] 1 S.C.C.
664. As pointed out by this Court in A.K. Kraipak & Ors. v. Union of India
& Ors., [1969] 2 8.C.C. 262, the dividing line between quasi-judicial function
and administrative function (affecting the rights of a party) has become
quite thin and almost indistinguishable - a fact also emphasised by House
of Lords in C.C.C.U. v. Civil Services Union (supra) where the principles
of natoral justice and a fair hearing were treated as synonymous.
Whichever the case, it is from the standpoint of fair hearing - applying the
lest of prejudice, as it may be called - that any and every complaint of
violation of the rule of audi alteram partem should be examined. Indeed,
there may be siluations where observance of the requirement of prior

H



H

1000 SUPREME COURT REPORTS [1996] 3S.C.R.

notice/hearing may defeat the very proceeding - which may result in grave
prejudice to public imterest. It is for this reason that the rule of post-
decisional hearing as a sufficient comphance with natural justice was
evolved in some of the cases, e.g., Liberty Oil Mills v. Union of India, [1984]
3 S.C.C. 463. There may also be cases where the public interest or the
mterests of the security of Statc or other similar considerations may make
it inadvisable to observe the rule of andi alteram partem altogether [as in
the case of situations contemplated by clauses (b) and (c) or the proviso
to Article 311(2)] or to disclose the material on which a particular action
is being taken. There may indeed be any number of varying sitnations which
it is not possible for anyone to foresee. In our respectful opinion, the
principles emerging from the decided cases can be stated in the foliowing
terms in relation to the disciplinary orders and enquiries: a distinction
ought to be made between violation of the principle of natural justice, audi
alteram partem, as such and violation of the facet of the said principle. In
other words, distinction 15 between "no notice"/"'no hearing" and "no ade-
quate hearing" or to put it in different words, "no opportunity” and "no
adequate opportunily’. To illustrate - take a case where the person is
dismissed from service without heuring him altogether [as in Ridge v.
Baldwin]. It would be a case falling under the first category and the order
of dismissal would be invalid - or void, if one chooses to use that expression
(Calvin v. Carr). But where the person is dismissed from service, say,
without supplying him a copy of the enquiry officer’s report (Managing
Director, E.C.I.L. v, B. Karunakar) or without affording him a due oppor-
tunity of cross-examining a witness (K.L. Tripathi) it would be a case falling
in the latter category - violation of a facet of the said rule of natural justice
- in which case, the validity of the order has to be tested on the touch-stone
of prejudice, 1.e., whether, all in all, the person concerned did nor did not
huve a fatr hearing. It would not be correct - in the light of the above
decisions (o say that for any und every violation of a facet of natural justice
ar of a rule incorporating such facet, the order passed is altogether void
and ought to be set aside without further enquiry. In our opinion, the
approach and test adopted in B. Karunakar should govern all cases where
the complaint ts not that there was no hearing (no notice, no opportunity
and no hearing) but one of not affording a proper hearing (i.c., adequate
or a full hearing} or of violation of a procedural rule or requirement
governing the enquiry; the complaint should be examined on the touch-
stone of prejudice as aforesaid.

The matter can be looked at [rom the angle of justice or of natural

LY
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justice also, The object of the principles of natural justice - which are now
understood as synonymous with the obligation to provide a fair hear-
ing® ¥ *** . {5 to ensurc that justice is done, that there is no failure of justice
and that every person whose rights arc going to be atlected by the proposed
action gets a fair hearing. The said objective can be tested with reference
to sub-clause (iil) concerned herein. Tt says that copics of statements of
witnesses should be furnished to the delinquent officer "not later than three
days before the commencement of the examination of the witnesses by the
inquiring Authority". Now take a case - not the one before us - where the
copies of statements are supplied only two days before the commencement
of examination of witnesses instead of three days. The delinquent officer
does not object; he does not say that two days are not sufficient for him
to prepare himself for cross-examining the witnesses. The enquiry is con-
cluded and he is punished. Is the cnquiry and the punishment awarded to
be set aside on the only ground that instead of three days before, the
statements were supplied only two days before the commencement of the
examination of witnesses? It 15 suggested by the Appellatc Court that
sub-clause (iti) is mandatory since it uses the expression "shall". Merely
because, word "shall” is used, it is not possible to agree that it is mandatory.
We shall, however, assume it to be so for the purpose of this discussion.
But then even a mandatory requirement can be waived by the person
concerned if such mandatory provision is conceived in his interest and not
in public interest, vide Dhirendra Nath Gorai v. Sudhir Chandra Ghosh &
Ors., [1964] 6 S.C.R. 1001. Subba Rao, 1., speaking for the Court, held :

"Where the court acts without inherent jurisdiction, a party af-
fected cannot by waiver confer jurisdiction on it, which it has not.
Where such jurisdiction is not wanting, a dircctory provision can
obviously be waived. But a mandatory provision can only be waived
if it is not conceived in the public interests, but in the interests of
the party that waives it. In the present case the executing court
had inherent jurisdiction to sell the property. We have assumed
that 5.35 of the Act is a mandatory provision. If so, the question
is whether the said provision 1s conceived in the interests of the
public or in the intercsts of the person affected by the non-obser-

*r1x* See the discussion of the is aspect at Page 515 of Wade: Administrative Law (Seventh
Edition). In particular, he refers 10 the speech of Lord Scarman in C.C.8.00. v. Minister
for the Civil Service, |1985] A.C. 374 at 407 where he used both these concepts as
signifying the same thing.
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vance of the provision. It is true that many provisions of the Act
were conceived in the interests of the public, but the same cannot
be said of 535 of the Act, which is really intended 1o protect the
interests of a judgment-debtor and to see that a larger extent of
his property then is necessary to discharge the debt is nol sold.
Many situations may be visualized when the judgment-debtor does
not seek to take advantage of the benefit conferred on him under
§.35 of the Act."

The principle of the above decision was applied by this Court in

Krishan Lal v. State of Jammu & Kashmir, [1994] 4 S.C.C. 422 in the case
of an express statutory provision governing a disciplinary engquiry. It was a
case where the employee was dismissed without supplying him a copy of
the enquiry officer’s report as required by Section 17(5) of the Jammu and
Kashmir (Government Servants) Prevention of Corruption Act, 1962. This
provision was treated as mandatory. The question was how should the said
complaint be dealt with. This Court held:

"Let it now be seen whether the requirement of giving copy of the
proceeding of the inquiry mandated by Section 17(5) of the Act is
one which is for the benefit of the individual concerned or serves
a public purpose. If it be former, it is apparent, in view of the
aforesaid legal position, that the same can be waived; If it be latter,
it cannot be. Though Shri Mehta has urged that this requirement
serves a public purpose, we do not agree. According to us, the
requircment is for the benefit of the person concerned which is to
enable him to know as to what had taken place during the course
of the proceedings so that he is better situated to show his cause
as to why the proposed penalty should not be imposed. Such a
requirement cannot be said to be rclatable to public policy or one
concerned with public interest, or to serve a public purpose.

We, therefore, hold that the requirement mentioned in Section
17(5) of the Act despite being mandatory is one which can be
waived. If, however, the requirement has not been waived any act
or action in violation of the same would be a nuility. In the present
case as the appellant had far from waiving the benefit, asked for
the copy of the procceding despite which the same was nol made
available, it has to be held that the order of dismissal was invalid
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in law,

The aforesaid, however, is not sufficient to demand setting
aside of the dismissal order in this proceeding it self because what
has been stated in ECIL case, [1993] 4 SCC 727 in this context
would nonetheless apply. This is for the reason that violation of
natural justice which was dealt with in that case, also renders an
order invalid despite which the Constitution Bench did not con-
cede that the order of dismissal passed without furnishing copy of
the inquiry officer’s report would be enough to set aside the order.
Instead, it directed the matter to be examined as stated in para-
graph 31 ...

According to us, therefore, the legal and proper order to be
passed in the present case also, despite a mandatory provision
having been violated, is to require the employer to furnish a copy
of the proceeding and to call upon the High Court to decide
thereafter as to whether non-furnishing of the copy prejudiced the
appellant/petitioner and the same has made difference to the
ultimate finding and punishment given. If this question would be
answered in affirmative, the High Court would set aside the dis-
missal order by granting such consequential reliefs as deemed just
and proper.”

Sub-clause (iii) is, without a doubt, conceived in the interest of the
delinquent officer and hence, he could waive it. From his conduct, the
respondent must be deemed to have waived it. This is an aspect which must
be borne in mind while exumining a complaint or non-observance of
procedural rules governing such enquiries. It s Lrite to remember that, as
a rule, all sach procedural rules are designed to afford a foll and proper
opportunity to be delinquent officer/employee to defend himself and are,
therefore, conceived in his interest. Hence, whether mandatory or direc-
tory, they would normally be conceived in his interest only.

Now, coming back to the illustration given by us in the preceding
paragraph, would setting aside the punishment and the catire enquiry on
the ground of aforesaid violation of sub-clause (i1} be in the interests of
justice or would it be its negation? In our respectful opinion, it would be
the latter. Justice means justice between both the parties. The interests of
justice equally demand that the guilty should be punished and that tech-
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nicalities and irregularities which do not occasion failure of justice are not
allowed 1o defeat the ends of justice. Principles of natural justice are but
the means (o achicve the ends ol justice. They cannot be perverted to
achieve the very opposite end. That would be a counter-productive exer-
cise.

We may summarise the principles emerging from the above discus-
sion. (These are by no means intended to be exhaustive and are evolved
keeping in view the context of disciplinary enquirics and orders of punish-
ment imposed by an employer upon the employee) :

(1) An order passed imposing a punishment on an employee conse-
quent upon a disciplinary/departmental cnquiry in violation of the
rules/regulations/statutory provisions governing such enquiries should not
be set aside aulomatically. The Court or the Tribunal should enquire
whether (a) the provision violated is of a substantive nature of (b) whether
it is procedural in character. '

(2) A substantive provision has nornelly to be complied with as
explained hereinbefore and the theory of substantial compliance or the test
of prejudice would not be applicable in such a case.

(3) In the case of violation of a procedural provision, the position is
this : Procedural provisions are generally meant for affording 4 reasonable
and adequate opportunity to the delinquent officer/employee. They arc,
generally speaking, conceived in his interest. Violation of any and every
procedural provision cannot be said to automatically vitiate the enquiry
held or order passed.- Except cases falling under ‘no notice’, ‘no
opportunity’ and ‘no hearing’ categories, the complaint of violation of

“procedural provision should be examined from the point of view of
prejudice, viz., whether such violation has prejudiced the delinquent of-
ficer/employee in defending himself properly and effectively. If it is found
that he has been so prejudiced, appropriate orders have to he made to
repair and remedy the prejudice including setting aside the enquiry and/or
the order of punishment, If no prejudice in established to have resulted
therefrom, it is obvious, no interference is called for. In this connection, it
may be remembered that there may be certain procedaral provisions which
are of g fundamental characler, whose violation is by itself proof of
prejudice. The Court may not insist on proof of prejudice in such cases.
As explained in the body of the judgment, tuke a case wherc there is &
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ptovision expressly providing that after the evidence of the
employer/government is aver, the employee shall be given an opportunity
to lead defence in his evidence and in a given case, the enquiry officer does
not give that opportunity inspite of the delinquent officer/employee asking
for it. The prejudice is self- evident. No prool of prejudice as such need
be called for in such a case. To report, the test is one of prejudice, ie.,
whether the person has received a fair hearing considering all things, Now,
this very aspect can also be looked at from the point of view of directory
and mandatory provistons, if one is so inclined. The principle stated under
(4) hercinbelow is only another way of looking at the same aspect as is
dealt with herein and not a different or distinct principle.

(4)(a) In the case of a procedural provision which is not of a
mandatory character, the complaint of violation has to be examined from
the standpoint of substantial compliance. Be that as it may, the order
passed in violation of such a provision can be set aside only where such
violation has occasioned prejudice to the delinquent employee.

{b) In the case of violation of a procedural provision, which is of a
mandatory character, it has to be ascertained whether the provision is
conceived in the interest of the person proceeded against or in public
interest. If it is [ound to be the former, then it must be seen whether the
delinquent officer has waived the said requirement, either expressly or by
his conduct. If he is found to have waived it, then the order of punishment
cannot be set aside on the ground of said violation. Tf, on the other hand,
it is found that the delinquent officer/employee has not it or that the
provision could not be waived by him, then the Court on Tribunal should
make appropriate directions (include the setting aside of the order of
punishment) keeping in mind the approach adopted by the Constitution
Bench in B. Kwrunakar, The ultimate test is always the same, viz., test of
prejudice or the test of fair hearing, as it may be called.

(5) Where the enquiry is not governed by any rules/regula-
Lions/statutory provisions and the only obligation is to observe the prin-
ciples of natural justice - or, for that matter, wherever such principles are
held to be implied by the very nature and impact of the order/action - the
Court or the Tribunal should make a distinction between a total violation
of natural justice (ule of audi alteram partem) and violation of a facet of
the said rule, as explained in the body of the judgment. In other words, a
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distinction must be made between "no opportunity” and no adequate op-
portunity, i.¢., between "no notice’/no hearing' and "no fair hearing”. () In
the case of former, the order passed would undoubtedly be invalid (one
may call it "void" or a nullity if one chooses to). In such cases, normally,
liberty will be reserved for the Authority to take proceedings alresh ac-
cording to law, i.e., in accordance with the said rule (audi alteram partem).
(b) But in the latter case, the eftect of violation (of a facet of the rule qudi
aiteram partem) has to be examined from the standpoint of prejudice; in
other words, what the Court or Tribunal has to see is whether in the totality
of the circumstances, the delinquent officer/employee did or did not have
a fair hearing and the orders to be made shall depend upon the answer to
the said query. (It is made clear that this principle (No.5) does not apply
in the case of rule against bias, the test in which behalf are laid down
elsewhere.

(6) While applying the rule of audi alteram partem (the primary
principle of natural justice) the Court/Tribunal/Authority must always bear
in mind the ultimate and over-riding objective underlying the said rule, viz.,
to ensure a fair hearing and to ensure that there is no failure of justice. Tt
is this objective which should guide them in applying the rule to varying
situations that arises before them.

(7) There may be situations where the interests of state or public
interest may call for a curtailing of the rule of qudi alteram partern. In such
situations, the Court may have to balance public/State interest with the
requirement of natural justice and arrive at an appropriate decision.

Now, in which of the above principles does nol violation of sub-
clause (iii) concerned herein fall? In our opinion, it falls under Principles
No. 3 and 4{a) mentioned above. Though the copies of the statements of
two witnesses (Kaur Singh, Patwari and Balwant Singh) were not fur-
nished, the respondent was permitted o perusc them and take notes
therefrom more than three days prior to their examination. Of the two
witnesses, Balwant Singh was not examined and only Kaur Singh was
examined, The respondent did not raise any objection during the enquiry
that the non-furnishing of the copies of the statements is disabling him or
has disabled him, as the case may be, from effectively cross-examining the
witnesses or to defend himself. the Trial Court has not found that any
prejudice has resulted from the said violation. The Appellate Court has no

f‘.
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doubt said that it hus prejudiced the respondent’s case but except merely,
menlioning the same, it has not specified in what manner and in what sense
was the respondent prejudiced in his defence. The High Court, of course,
has not referred to the aspect of‘prejudicc at all.

For the above reasons, we hold that no prejudice has resulted to the
respondenl on account of not [urnishing him the copies of the statements
of witnesses, We are satisfied that on account of the said violation, it cannot
be said that the respondent did not have a fair hearing or that the
disciplinary enquiry against him was not a fair enquiry. Accordingly, we
allow the appeal and set aside the judgment of the High Court affirming
the judgments of the Trial Court and appeliate Court. The suit filed by the
respondent shall stand dismissed.

No costs.

VSS. Appeal allowed.
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